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CASE FILE #14: THE MISSING MANUSCRIPT 

 

LEARNING AIMS 

 Understand what criteria creative works have to satisfy before they are protected by 
copyright (protection criteria) 

 Be able to explain why works need to be original in order to attract copyright 
protection 

 

KEY QUESTIONS 

The following key questions should be discussed to address the learning aims: 

 What criteria does a work need to satisfy in order to attract copyright protection? 

 What does ‘fixation’ mean? 

 Why does a work need to be original in order to attract copyright protection? 

Students will be expected to use Case File information to analyse ideas, to give opinions, 
and to justify opinions. Other questions posed within the Case File can be used to generate 
further discussion. 

 

WHAT CRITERIA DOES A WORK NEED TO SATISFY IN ORDER TO ATTRACT COPYRIGHT 
PROTECTION? 

 See TEXT BOX #2 and #3 

 The short answer here is: fixation and originality.  

 As well as falling into one of the eight categories of protected works prescribed by 
the law (see Case File #23), a work needs to be original and in fixed or permanent 
form in order to attract copyright protection. 

 A third requirement (not addressed in this Case File) is ‘qualification’. The work is 
protected by UK copyright law if it was created by a British citizen or someone 
resident or domiciled within the UK; or if it was first published within the UK. 

 

WHAT DOES ‘FIXATION’ MEAN? 

 See TEXT BOX #2 

 Fixation means that – in order to attract copyright protection – a work must be in 
some permanent or fixed form that can be copied. For example, written on paper, 
recorded on a CD or film, or fixed in a photograph. In most cases, especially with 
artistic works, the point at which the work is created is also generally the point of 
fixation. For example, as soon as you take a photograph, that photograph is 
necessarily in fixed form (whether analogue or digital). 

https://www.copyrightuser.org/educate/the-game-is-on/episode-3-case-file-23/
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 That is not necessarily true for other types of works, e.g. literary or musical works. 
For example, an improvised poem is not in permanent form unless it is written down 
or recorded in some other way (e.g. audio recording). 

 

WHY DOES A WORK NEED TO BE ORIGINAL IN ORDER TO ATTRACT COPYRIGHT 
PROTECTION? 

 See TEXT BOX #3 and #4 

 In addition to being in fixed form, a work must be ‘original’ to attract copyright 
protection. In the UK, the courts have set a fairly low bar for satisfying the 
requirement of originality. So long as the creation of the work involves some labour, 
skill, judgement or effort, the work will be considered to be original. For an example 
of how UK courts interpret the originality requirement, see TEXT BOX #5 

 Originality ensures that the work protected by copyright reflects the author’s 
personality and expression and that the effort the author expends in creating the 
work is substantial enough to justify legal protection. 

 This also means that copyright protection is limited to each author’s expression, 
leaving non-original expressions and works free for others to use in the creation of 
new works. 

 Copyright protection depends on originality as this maintains the incentive for 
authors to use their skills and efforts to keep making new works for the public to 
enjoy. 
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CASE FILE #14: THE MISSING MANUSCRIPT 

1. INTRODUCTION 

The missing manuscript is the original script written by Mary and commissioned by 
Money Tree Productions. The term ‘original’ has different meanings depending on the 
context. In the film industry, an original script is usually considered a new story 
specially created for a film as opposed to an adaptation of an existing novel or play 
(see Case File #17). In copyright law, originality is one of the main requirements for 
many types of creative works to attract copyright protection. 

This Case File #14 considers the criteria required by UK copyright law for certain types 
of creative works to attract copyright protection, focusing on fixation and originality. 

 

2. FIXATION AND COPYRIGHT PROTECTION 

It is a general presumption of UK copyright law that works should exist in some 
permanent form before they will attract copyright protection. That is, they should be 
‘fixed’. For most artistic works, such as a photograph, the point at which the work is 
created is also generally the point of fixation. But, this is not necessarily true for 
literary, dramatic or musical works. For example, a musician might improvise a new 
tune while performing on stage, without ever writing it down or recording it. Unless it 
is fixed, the improvised tune will not be protected by copyright. Indeed, UK copyright 
law expressly states that copyright will not exist in a literary, dramatic or musical work 
‘unless and until it is recorded, in writing or otherwise’, although it does not matter 
whether the fixation is carried out by the author or by someone else. What matters is 
that the work is fixed. 

 

3. WHAT DOES ‘ORIGINALITY’ MEAN IN COPYRIGHT? 

In order to receive copyright protection, literary, dramatic, musical and artistic works 
must be original. Originality is a threshold for attaining copyright protection, meaning 
a work will not be eligible for copyright protection without it. However, the legislation 
says very little about what originality actually means. Therefore, what is original, for 
copyright purposes, is guided by facts and decisions from case law. 

In the UK, the courts have set a fairly low bar for satisfying the requirement of 
originality. They do not expect a work to be novel, inventive or even useful. Nor do 
they judge the quality of the work. In general, so long as the creation of the work 
involves some labour, skill, judgement or effort, the work will be considered to be 
original. However, it is important to note that not all types of labour, skill and 
judgement will be sufficient in a copyright context. For example, if the effort you have 
made in creating the work is very trivial or insignificant this will not be enough. 
Similarly, while it might require great skill to make an exact copy of a drawing or a 
painting, the copy that you make will not be protected by copyright. In this way, the 
originality requirement ensures that copyright protects only an author’s own 
intellectual creation. 

 

4. WHY REQUIRE ORIGINALITY? 

Copyright requires originality for several reasons. For one thing, it ensures that the 
work protected by copyright reflects the author’s personality and expression and that 

https://www.copyrightuser.org/educate/the-game-is-on/episode-2-case-file-17/
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the effort the author expends in creating the work is substantial enough to justify legal 
protection. This also means that copyright protection is limited to each author’s 
expression, leaving non-original expressions and works free for others to use in the 
creation of new works: in this way, the originality requirement protects the creative 
and intellectual freedom of other creators. Additionally, copyright protection depends 
on originality as this maintains the incentive for authors to use their skills and efforts 
to keep making new works for the public to enjoy. 

 

5. THE CASE: LADBROKE v WILLIAM HILL (1964) 

This case involved a bookmaker, William Hill, bringing an action for copyright 
infringement of their betting slips (a ‘fixed odds football betting coupon’) against 
another bookmaker, Ladbroke. You can see copies of each bookmaker’s betting slips 
below. 

 

Source: http://www.cipil.law.cam.ac.uk/virtual-museum/ladbroke-v-william-hill-1964-1-all-er-465 

In the Court of Appeal, William Hill argued that their betting slip could be considered 
to be a literary or an artistic work. Either way, they claimed, the work was original and 
so protected by copyright. The Court of Appeal rejected the argument that the betting 
slip was an artistic work, but decided that it was an original ‘compilation’ and as such it 
was protected by copyright as a literary work. The House of Lords agreed. 
Commenting on the ‘vast amount of skill, judgement, experience and work’ that had 
gone into creating the betting coupon, the House of Lords confirmed that the work 
was protected by copyright and that Ladbroke had infringed that copyright. 

 

6. FOR DISCUSSION: PUBLIC ART OR PRIVATE RIGHTS? 

Art galleries and museums often take photographs of works of art within their 
collection and then claim that the photograph is protected by copyright, even when 
the work of art itself is no longer in copyright. That is, while the artworks themselves 
are in the public domain, the galleries claim copyright in their photographs of those 
works (see also Case File #2). 

Why do you think galleries and museums claim copyright in photographs of existing 
works of art? Should these photographs be protected by copyright? Are they original? 

 

 

 

http://www.cipil.law.cam.ac.uk/virtual-museum/ladbroke-v-william-hill-1964-1-all-er-465
https://www.copyrightuser.org/educate/the-game-is-on/episode-1-case-file-2/
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7. USEFUL REFERENCES 

For further discussion of the decision in Ladbroke v William Hill [1964] 1 All ER 456 
see here: http://www.cipil.law.cam.ac.uk/virtual-museum/ladbroke-v-william-hill-1964-
1-all-er-465 

For further information about the concept of the public domain, see 
here: https://www.copyrightuser.org/create/public-domain/  

 

 

http://www.cipil.law.cam.ac.uk/virtual-museum/ladbroke-v-william-hill-1964-1-all-er-465
http://www.cipil.law.cam.ac.uk/virtual-museum/ladbroke-v-william-hill-1964-1-all-er-465
https://www.copyrightuser.org/create/public-domain/

